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DRAFT MENTAL HEALTH BILL 

Statement 

HON ALISON XAMON (East Metropolitan) [9.45 pm]: I wish to speak about the draft mental health bill that 

has been put out for public comment. It is acknowledged that the existing legislation is in urgent need of reform. 

As well as being outdated—it is now in its sixteenth year—it is widely recognised within the mental health 

sector that the current mental health legislation has serious flaws, although I note that the Criminal Law 

(Mentally Impaired Accused) Act 1996 is even worse and I hope that the Attorney General moves to make 

changes to that act as well. In any event, in December the Minister for Mental Health released a draft bill for a 

three-month public consultation period. I note that it is good that the draft mental health bill was released for 

public consultation. I acknowledge the attempts by the Mental Health Commission to engage interested 

individuals and interest groups during the consultation period. The feedback I have received is that people who 

attended the public forums found them quite useful. As expected within the mental health sector, the draft mental 

health bill has certainly generated a lot of interest. The public consultation period ended on 9 March.  

The bill is very long and complex but it is very important. Many people out there want and need a quite detailed 

understanding of the proposed provisions. Some amazing individuals and community and advocacy groups have 

given literally hundreds of hours of their precious time to the task of reviewing the bill and writing submissions. 

I noticed this morning that there are nearly 80 submissions on the Mental Health Commission website. That is 

quite a significant response. However, I note for the average person and underfunded NGOs there is a sense that 

it has been difficult to struggle through such a long and complex bill—it is long and complex by necessity—in a 

less than three-month period, which included the Christmas and New Year breaks. For many, this period of time 

included their summer holidays. As well as that, importantly, this period is widely understood traditionally to be 

a very difficult time for people with mental illness as well as for their families, loved ones and carers. That not 

only constrains their ability to consider something of the nature of the draft bill but it also means that many 

people who work within the mental health field have extra workloads because they have been responding to the 

extra need that always arises over this period.  

A lot of people to whom I have been talking feel as though they have not had enough time to give the draft bill 

the consideration they think it deserves, and also quite a number of people feel that they have needed additional 

support to gain the level of understanding they need to fully comprehend the implications of the draft legislation. 

To date, consumers feel that they have not had sufficient opportunity to understand the bill or been able to feed 

into the process by which their views would ordinarily be held. The bill is first and foremost about protecting 

people who live with mental illness, so it is essential that these people feel that they have had an opportunity to 

contribute and, importantly, to be supported to contribute, within a time frame that is appropriate and respects 

their specific needs. I understand that the Minister for Mental Health was seeking a consensus bill and this was 

never intended to be treated as a politicised bill. I applaud that intent. Judging from the submissions, the draft bill 

clearly does not represent a consensus yet—not even a broad consensus. I recognise that when we are dealing 

with a bill that attempts to legislate around competing interests or competing rights, not everyone will be 100 per 

cent happy. I suggest that we are still not even at the point where we can say there is broad consensus around this 

bill. Having said that, I acknowledge that much of the bill has been widely welcomed, such as the inclusion of a 

charter of mental health care principles, the recognition of special needs of children and young people and the 

inclusion of carers to a greater degree. These are welcome provisions within the bill, but some very legitimate 

concerns were raised during the consultation period by consumers, carers and advocacy groups. By that, I mean 

people who work in the sector and have experience of how the legislation needs to work on the ground. It is clear 

that more work is needed before the bill is introduced to Parliament.  

I urge the Minister for Mental Health not to underestimate the level of legitimate concern around some of the 

bill’s provisions. I will not go into too much detail, but I will note particular concerns that seem to be raised on a 

fairly frequent basis such as the lack of provision for an independent body to inspect and monitor the safety and 

suitability of facilities for people detained, treated and cared for. Of course that is the current role of the Council 

of Official Visitors. Another concern was the lack of independence of the chief mental health advocate, who is 

subject to the general direction and control of the minister. There are legitimate concerns regarding the use of 

language in the bill, some of which, it is felt, contributes to the stigmatisation of mental illness, particularly 

language such as “detained”, “abscond”, “release” and “apprehension”. There are concerns that the charter 

leaves out some important developments at a national level and across other relevant areas such as disabilities. 

There is a feeling that the bill needs greater safeguards across a number of areas including seclusion and restraint 

provisions, and provisions regarding a person’s right to a second opinion. When a psychiatrist is given the right 

to override the rights of a person, carer or nominated person, there needs to be greater transparency around how 

these decisions are made. There is a sense that the bill needs greater protections for children and young people 

across a range of areas. There are also of course the concerns about the inclusion of sterilisation.  
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I urge the minister to listen to the legitimate concerns out there. I assume that is why the mental health bill was 

put out as a draft for comment in the first place. It is important that efforts are made to address these concerns. 

There is no question in my mind that some provisions require amendment. Some provisions simply need 

clarification, but I suggest that some need to be entirely omitted from the bill.  

One reason I raise this now is that I think it is unclear to everyone what the minister’s intentions are from this 

point. To what extent is there a commitment to undertake redrafting, or how substantial would the minister allow 

that redrafting to be? Can we expect any further public consultation? We basically want to know the timing of 

the next steps in the process. These sorts of questions have been raised with me by stakeholders. It would be 

useful to get clarification on that.  

I am also concerned that the minister may feel the pressing need to introduce this bill to Parliament. I know some 

people are urging a rush for legislation to be introduced. I am actually suggesting that the minister take her time 

to get the bill right. I note that successive governments have recognised the urgent need for an improved mental 

health legislative framework but have sat on the issue and done nothing. It is good that we finally have some 

movement, but I am concerned there may be a sense of urgency or a temptation to present a reform bill. We need 

to remember that the legislation is there to provide for some of the most vulnerable members of our community. 

Like many other people, I am looking forward to vastly improved mental health legislation as soon as possible, 

but we need to get this right. I am calling on the minister to make it clear to stakeholders in the sector what is 

intended to happen at this point. It is important that we take the time to get it right.  

As I say, I know the minister wants to introduce a new bill in the early part of the year but I urge the minister to 

allow herself the time to incorporate the necessary changes. I suggest that if it delays the bill further, so be it. We 

have waited this long. I suggest that a few more months in order to get it right is worth it. I have no doubt that a 

new bill can still be introduced in this term of government. It is more important that the bill is a good one. It is 

far preferable that the minister take the necessary time to get the bill closer to the consensus outcome that I know 

she is after.  

 


